
  

In the 

United States Court of Appeals 
For the Seventh Circuit 

____________________ȱ
No.ȱ21Ȭ1276ȱ

LAURAȱEWING,ȱ
PlaintiffȬAppellant,ȱ

v.ȱ

MEDȬ1ȱSOLUTIONS,ȱLLC,ȱ
DefendantȬAppellee.ȱ

____________________ȱ

AppealȱfromȱtheȱUnitedȱStatesȱDistrictȱCourtȱforȱtheȱ
SouthernȱDistrictȱofȱIndiana,ȱIndianapolisȱDivision.ȱ

No.ȱ1:18ȬcvȬ01743ȬJRSȬDMLȱ—ȱJamesȱR.ȱSweeneyȱII,ȱJudge.ȱ
____________________ȱ

No.ȱ21Ȭ1299ȱ
ȱ
SEPTEMBERȱWEBSTER,ȱ

PlaintiffȬAppellant,ȱ

v.ȱ

RECEIVABLESȱPERFORMANCEȱMANAGEMENT,ȱLLC,ȱ
DefendantȬAppellee.ȱ

____________________ȱ

AppealȱfromȱtheȱUnitedȱStatesȱDistrictȱCourtȱforȱtheȱ
SouthernȱDistrictȱofȱIndiana,ȱIndianapolisȱDivision.ȱ

No.ȱ1:18ȬcvȬ03940ȬTWPȬDMLȱ—ȱTanyaȱWaltonȱPratt,ȱChiefȱJudge.ȱ
____________________ȱ



2ȱ Nos.ȱ21Ȭ1276ȱ&ȱ21Ȭ1299ȱ

ARGUEDȱDECEMBERȱ14,ȱ2021ȱ—ȱDECIDEDȱFEBRUARYȱ2,ȱ2022ȱ
____________________ȱ

ȱ
BeforeȱSYKES,ȱChiefȱJudge,ȱandȱHAMILTONȱandȱST.ȱEVE,ȱCirȬ

cuitȱJudges.ȱ

ST.ȱEVE,ȱCircuitȱJudge.ȱLauraȱEwingȱandȱSeptemberȱWebȬ
sterȱdisputedȱcertainȱdebtsȱtheyȱallegedlyȱowedȱtoȱdebtȬcolȬ
lectionȱcompanies.ȱUnderȱ theȱFairȱDebtȱCollectionȱPracticesȱ
Actȱ(“FDCPA”),ȱdebtȬcollectionȱcompaniesȱmustȱreportȱsuchȱ
disputesȱtoȱcreditȱreportingȱagencies,ȱseeȱ15ȱU.S.C.ȱ§ȱ1692e(8),ȱ
butȱtheȱcompaniesȱhereȱfailedȱtoȱdoȱso.ȱEwingȱandȱWebsterȱ
suedȱseparately,ȱseekingȱactualȱandȱstatutoryȱdamages.ȱSeeȱid.ȱ
§ȱ1692k(a).ȱTheȱcompaniesȱprevailedȱatȱsummaryȱ judgmentȱ
becauseȱtheȱdistrictȱcourtsȱinȱbothȱcasesȱdeterminedȱthatȱtheȱ
companies’ȱmistakesȱwereȱbonaȱfideȱerrors.ȱSeeȱid.ȱ§ȱ1692k(c).ȱ

Onȱappeal,ȱbothȱEwingȱandȱWebsterȱargueȱthatȱtheȱdebtȱ
collectors’ȱactionsȱwereȱnotȱbonaȱfideȱerrors.ȱWeȱhaveȱconsolȬ
idatedȱtheirȱcasesȱforȱdecision.ȱBeforeȱweȱmayȱreachȱtheȱmerȬ
its,ȱthough,ȱweȱmustȱreexamineȱtheȱrequirementsȱforȱArticleȱ
IIIȱstanding,ȱparticularlyȱinȱlightȱofȱtheȱSupremeȱCourt’sȱreȬ
centȱdecisionȱ inȱTransUnionȱLLCȱv.ȱRamirez,ȱ141ȱS.ȱCt.ȱ2190ȱ
(2021),ȱwhichȱclarifiedȱwhatȱcountsȱasȱanȱinjuryȬinȬfact.ȱ

I.ȱBackgroundȱ

A.ȱEwingȱv.ȱMEDȬ1ȱSolutions,ȱLLCȱ

LauraȱEwingȱsoughtȱtoȱdisputeȱmedicalȱdebtsȱbyȱfaxingȱaȱ
letterȱtoȱMEDȬ1ȱSolutions,ȱLLC,ȱaȱdebtȬcollectionȱcompanyȱasȬ
signedȱtoȱherȱcase.ȱMEDȬ1’sȱreceptionist,ȱhowever,ȱmisroutedȱ
theȱ fax,ȱ forwardingȱ itȱ toȱ theȱ clientȬcareȱ departmentȱ ratherȱ
thanȱtheȱlegalȱdepartment.ȱAccordingȱtoȱMEDȬ1’sȱfaxȬdistriȬ
butionȱ policy,ȱ anyȱ faxedȱ legalȱ communicationȱ regardingȱ
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contestedȱdebtsȱwasȱtoȱbeȱforwardedȱtoȱtheȱlegalȱdepartment.ȱ
ThatȱdayȱtheȱreceptionistȱreceivedȱfiveȱadditionalȱdisputeȱletȬ
ters,ȱwhichȱsheȱcorrectlyȱforwardedȱtoȱtheȱlegalȱdepartment.ȱ
Butȱ asȱ aȱ resultȱ ofȱ theȱmisroutedȱ fax,ȱ Ewing’sȱ disputeȱwasȱ
neverȱrecorded.ȱȱ

Twoȱyearsȱlater,ȱEwingȱobtainedȱherȱcreditȱreportȱandȱsawȱ
thatȱherȱdebts,ȱasȱreportedȱbyȱMEDȬ1,ȱwereȱnotȱindicatedȱasȱ
disputed.ȱAfterȱMEDȬ1ȱeventuallyȱrecordedȱtheȱdebtsȱasȱdisȬ
puted,ȱherȱcreditȱscoreȱrose.ȱȱ

EwingȱsuedȱMEDȬ1ȱforȱviolationsȱofȱtheȱFDCPA.ȱSheȱasȬ
sertedȱ thatȱMEDȬ1ȱ reportedȱherȱdebtsȱ toȱ aȱ creditȱ reportingȱ
agencyȱwithoutȱnotingȱ thatȱ theȱdebtsȱwereȱdisputed.ȱSeeȱ15ȱ
U.S.C.ȱ §ȱ1692e(8).ȱ MEDȬ1ȱ admittedȱ thatȱ itȱ hadȱ receivedȱ
Ewing’sȱdisputeȱletterȱandȱfailedȱtoȱreportȱtheȱdisputeȱtoȱtheȱ
creditȱreportingȱagency,ȱandȱitȱraisedȱtheȱaffirmativeȱdefenseȱ
ofȱbonaȱfideȱerrorȱunderȱ§ȱ1692k(c).ȱThisȱprovisionȱprovidesȱ
safeȱharborȱ forȱdebtȱcollectorsȱwhenȱ theyȱmakeȱanȱunintenȬ
tionalȱerror,ȱsoȱlongȱasȱtheyȱmaintainedȱproceduresȱreasonaȬ
blyȱadaptedȱtoȱavoidȱit.ȱMEDȬ1ȱarguedȱthatȱtheȱbonaȱfideȱerrorȱ
defenseȱappliedȱbecauseȱitsȱfailureȱtoȱreportȱtheȱdisputeȱaroseȱ
fromȱanȱunintentionalȱerrorȱandȱitȱmaintainedȱproceduresȱreaȬ
sonablyȱadaptedȱtoȱensureȱthatȱitȱreportedȱfaxedȱdisputes.ȱAfȬ
terȱdiscoveryȱbothȱpartiesȱmovedȱforȱsummaryȱjudgment,ȱandȱ
theȱ districtȱ judgeȱ enteredȱ summaryȱ judgmentȱ forȱMEDȬ1ȱ
basedȱonȱitsȱaffirmativeȱdefense.ȱȱ

B.ȱWebsterȱv.ȱReceivablesȱPerformanceȱManagement,ȱLLCȱ

SeptemberȱWebsterȱdiscoveredȱ thatȱherȱcreditȱ reportȱ reȬ
flectedȱaȱdebtȱthatȱsheȱdidȱnotȱbelieveȱsheȱowed.ȱSheȱsoughtȱ
toȱdisputeȱthatȱdebt,ȱsoȱherȱattorneyȱfaxedȱaȱdisputeȱnoticeȱtoȱ
theȱ debtȱ collector,ȱ Receivablesȱ Performanceȱ Management,ȱ
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LLC.ȱTheȱattorneyȱfaxedȱtheȱnoticeȱafterȱverifyingȱthatȱReceivȬ
ables’sȱfaxȱnumber—oneȱheȱhadȱusedȱonȱbehalfȱofȱotherȱcliȬ
ents—remainedȱlistedȱwithȱtheȱNationwideȱMultistateȱLicensȬ
ingȱ Systemȱ&ȱRegistry,ȱ theȱ entityȱ responsibleȱ forȱ licensingȱ
debtȱcollectorsȱinȱIndiana.ȱHeȱreceivedȱaȱconfirmationȱthatȱtheȱ
faxȱwasȱsentȱsuccessfully.ȱȱ

UnbeknownstȱtoȱWebster’sȱattorney,ȱReceivablesȱhadȱdeȬ
cidedȱ severalȱ monthsȱ earlier—withoutȱ announcement—toȱ
stopȱmonitoringȱitsȱelectronicȱfaxȱinbox.ȱItȱstoppedȱcheckingȱ
itsȱinboxȱafterȱremovingȱfromȱitsȱwebsiteȱtheȱfaxȱnumberȱReȬ
ceivablesȱhadȱusedȱtoȱcommunicateȱaboutȱdisputesȱwithȱdebtȬ
orsȱandȱtheirȱattorneys.ȱReceivablesȱhadȱgeneralȱpoliciesȱforȱ
handlingȱknownȱdisputesȱbutȱnoȱprocedureȱinȱplaceȱtoȱcheckȱ
itsȱfaxȱinboxȱperiodicallyȱforȱnewȱdisputesȱorȱtoȱnotifyȱsendersȱ
thatȱtheȱinboxȱwasȱunmonitored.ȱAsȱaȱresult,ȱReceivablesȱwasȱ
unawareȱthatȱWebsterȱhadȱfaxedȱanyȱdispute.ȱBecauseȱReceivȬ
ablesȱdidȱnotȱdisconnectȱorȱdisableȱtheȱfaxȱnumber,ȱhowever,ȱ
theȱ lineȱ sentȱconfirmationsȱuponȱ receiptȱofȱ faxes,ȱ includingȱ
thoseȱsentȱbyȱWebster’sȱattorney.ȱȱ

Websterȱsuedȱafterȱsheȱobtainedȱanȱupdatedȱcreditȱreportȱ
thatȱreflectedȱherȱDirecTVȱdebtȱbutȱnotȱherȱdispute.ȱSheȱalȬ
legedȱ thatȱReceivables’sȱfailureȱ toȱcommunicateȱherȱdisputeȱ
harmedȱherȱcreditȱreputationȱandȱcreditȱscore.ȱSheȱsubmittedȱ
evidenceȱthatȱherȱcreditȱscoreȱroseȱonceȱherȱcreditȱreportȱreȬ
flectedȱherȱotherȱdisputedȱdebts.ȱReceivablesȱcounteredȱthatȱ
evenȱifȱitȱhadȱviolatedȱtheȱFDCPA,ȱitsȱviolationȱwasȱexcusedȱ
byȱtheȱbonaȱfideȱerrorȱdefense.ȱSeeȱid.ȱ§ȱ1692k(c).ȱBothȱpartiesȱ
movedȱforȱsummaryȱjudgmentȱandȱtheȱdistrictȱjudgeȱgrantedȱ
Receivables’sȱmotionȱbasedȱonȱherȱassessmentȱthatȱReceivaȬ
blesȱviolatedȱtheȱstatute,ȱbutȱitsȱerrorȱwasȱbonaȱfide.ȱȱ
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II.ȱDiscussionȱ

Inȱ theseȱ appeals,ȱ theȱDebtȱCollectors1ȱ raiseȱ aȱ thresholdȱ
standingȱargument.ȱTheyȱassertȱthatȱunderȱTransUnion,ȱwhichȱ
wasȱdecidedȱwhileȱtheseȱappealsȱwereȱpending,ȱtheȱConsumȬ
ersȱlackȱstandingȱbecauseȱanyȱriskȱofȱfutureȱharmȱtheyȱfaceȱisȱ
notȱsufficientlyȱconcreteȱtoȱsupportȱaȱsuitȱforȱdamages.ȱAndȱ
withoutȱaȱconcreteȱinjury,ȱthereȱisȱnoȱcaseȱorȱcontroversyȱforȱ
usȱtoȱadjudicate.ȱCarneyȱv.ȱAdams,ȱ141ȱS.ȱCt.ȱ493,ȱ498ȱ(2020).ȱȱ

A.ȱStandingȱ

Weȱbeginȱwithȱaȱfewȱwordsȱaboutȱtheȱlawȱofȱstanding.ȱArȬ
ticleȱIIIȱstandingȱrequiresȱtheȱpartyȱinvokingȱfederalȱjurisdicȬ
tionȱ toȱdemonstrateȱ thatȱ (1)ȱ theȱplaintiffȱhasȱsufferedȱanȱ inȬ
juryȬinȬfact,ȱ(2)ȱtheȱinjuryȱwasȱcausedȱbyȱtheȱdefendant,ȱandȱ
(3)ȱtheȱinjuryȱisȱredressableȱbyȱjudicialȱrelief.ȱLujanȱv.ȱDefendersȱ
ofȱWildlife,ȱ504ȱU.S.ȱ555,ȱ560–61ȱ(1992).ȱAnȱinjuryȬinȬfactȱmustȱ
beȱconcrete,ȱparticularized,ȱandȱactualȱorȱimminent.ȱId.ȱAȱconȬ
creteȱ injuryȱ isȱessentialȱ toȱ standing:ȱ“Noȱconcreteȱharm,ȱnoȱ
standing.”ȱTransUnion,ȱ141ȱS.ȱCt.ȱatȱ2200.ȱ

Toȱ beȱ concrete,ȱ anȱ injuryȱmustȱ beȱ “‘real,’ȱ andȱ notȱ ‘abȬ
stract,’”ȱbutȱconcreteȱneedȱnotȱmeanȱ tangible.ȱSpokeo,ȱ Inc.ȱv.ȱ
Robins,ȱ 578ȱ U.S.ȱ 330,ȱ 340–41ȱ (2016).ȱ Traditionalȱ tangibleȱ
harms,ȱsuchȱasȱphysicalȱorȱmonetaryȱharm,ȱeasilyȱmeetȱ theȱ
concretenessȱrequirement.ȱTransUnion,ȱ141ȱS.ȱCt.ȱatȱ2204.ȱInȬ
tangibleȱ harmsȱ canȱ beȱmoreȱ difficultȱ toȱ assess.ȱ Intangibleȱ
harmsȱ areȱ concreteȱ ifȱ theȱ plaintiff’sȱ allegedȱ injuryȱ bearsȱ aȱ
“closeȱ relationship”ȱ toȱ theȱ sortȱ ofȱ harmsȱ traditionallyȱ

ȱ
1ȱ Inȱ nearlyȱ allȱ respects,ȱ theȱ partiesȱ raiseȱmateriallyȱ identicalȱ arguȬ

ments.ȱSo,ȱforȱconvenience,ȱweȱreferȱtoȱthemȱcollectivelyȱasȱtheȱDebtȱColȬ
lectorsȱ (MEDȬ1ȱandȱReceivables)ȱandȱConsumersȱ (EwingȱandȱWebster).ȱ
Weȱwillȱdifferentiateȱbetweenȱtheȱpartiesȱwhenȱnecessary.ȱ
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recognizedȱbyȱAmericanȱcourts,ȱsuchȱasȱ reputationalȱharm.ȱ
Spokeo,ȱ578ȱU.S.ȱatȱ341.ȱTheȱcloseȬrelationshipȱ inquiryȱ looksȱ
forȱ “aȱ closeȱhistoricalȱ orȱ commonȬlawȱ analogue”ȱ toȱ theȱ alȬ
legedȱ injuryȱ butȱ doesȱ notȱ requireȱ anȱ “exactȱ duplicate.”ȱ
TransUnion,ȱ141ȱS.ȱCt.ȱatȱ2204.ȱWhenȱdeterminingȱifȱaȱstatutoȬ
rilyȱ identified,ȱ intangibleȱ harmȱ hasȱ aȱ closeȬbutȬnotȬexactȱ
matchȱinȱAmericanȱhistoryȱorȱatȱcommonȱlaw,ȱweȱlookȱtoȱtheȱ
kindȱofȱinjuryȱtheȱstatuteȱprotects,ȱnotȱtheȱdegreeȱofȱharmȱsufȬ
fered.ȱGadelhakȱv.ȱAT&TȱServs.,ȱInc.,ȱ950ȱF.3dȱ458,ȱ462ȱ(7thȱCir.ȱ
2020).ȱȱ

Whenȱconsideringȱintangibleȱharm,ȱweȱstartȱfromȱaȱplaceȱ
ofȱrespectȱforȱCongress’sȱprerogativeȱtoȱcreateȱstatutoryȱrightsȱ
andȱobligations.ȱTransUnion,ȱ141ȱS.ȱCt.ȱatȱ2204.ȱButȱCongressȱ
mayȱnotȱmakeȱupȱinjuriesȱandȱdecreeȱthemȱtoȱbeȱactionable.ȱ
Id.ȱatȱ2205.ȱThus,ȱwhileȱCongressȱmayȱelevateȱdeȱfactoȱinjuriesȱ
thatȱonceȱwereȱthoughtȱtoȱbeȱinsufficientlyȱinjuriousȱtoȱformȱ
theȱbasisȱofȱaȱfederalȱlawsuit,ȱsuchȱanȱinjuryȱmustȱstillȱcauseȱ
realȬworldȱharmȱinȱorderȱtoȱconferȱstanding.ȱId.ȱatȱ2204–05.ȱInȱ
thisȱcontext,ȱthen,ȱCongressionalȱauthorizationȱtoȱsueȱisȱaȱnecȬ
essary,ȱbutȱnotȱsufficient,ȱconditionȱbecauseȱoneȱstillȱmustȱbeȱ
“concretelyȱharmedȱbyȱaȱdefendant’sȱstatutoryȱviolation.”ȱId.ȱatȱ
2205ȱ(emphasisȱinȱoriginal).ȱȱ

Concreteȱharmsȱareȱsometimesȱdifficultȱtoȱidentify,ȱespeȬ
ciallyȱwhenȱtheȱharmȱisȱintangible.ȱForȱexample,ȱinȱSpokeoȱtheȱ
Courtȱindicatedȱthat,ȱforȱstandingȱpurposes,ȱaȱmaterialȱriskȱofȱ
harmȱcouldȱbeȱconcrete.ȱSpokeo,ȱ578ȱU.S.ȱatȱ341–42.ȱTheȱCourtȱ
wroteȱthat,ȱalthoughȱproceduralȱviolationsȱdoȱnotȱautomatiȬ
callyȱcreateȱconcreteȱinjuries,ȱ“[t]hisȱdoesȱnotȱmeanȱ…ȱthatȱtheȱ
riskȱofȱrealȱharmȱcannotȱsatisfyȱtheȱrequirementȱofȱconcreteȬ
ness.”ȱId.ȱatȱ341ȱ(citingȱClapperȱv.ȱAmnestyȱInt’lȱUSA,ȱ568ȱU.S.ȱ
398ȱ(2013)).ȱȱ



Nos.ȱ21Ȭ1276ȱ&ȱ21Ȭ1299ȱ 7 

TheȱCourt’sȱrecentȱdecisionȱinȱTransUnionȱclarifiedȱthatȱaȱ
riskȱofȱfutureȱharmȱisȱconcreteȱonlyȱifȱtheȱsuitȱisȱforȱinjunctiveȱ
relief.ȱ Seeȱ TransUnion,ȱ 141ȱ S.ȱ Ct.ȱ atȱ 2210.ȱ Theȱ plaintiffsȱ inȱ
TransUnionȱwereȱaȱclassȱofȱ individualsȱwhoseȱcreditȱreportsȱ
containedȱaȱfalseȱnoticeȱthatȱtheȱindividualȱwasȱconsideredȱaȱ
potentialȱthreatȱtoȱnationalȱsecurity.ȱId.ȱatȱ2201–02.ȱTheyȱsuedȱ
TransUnionȱunderȱ theȱFairȱCreditȱReportingȱActȱ (“FCRA”),ȱ
allegingȱviolationsȱofȱ threeȱofȱ theȱFCRA’sȱprovisions.ȱ Id.ȱatȱ
2200–01;ȱseeȱ15ȱU.S.C.ȱ§§ȱ1681e(b),ȱ1681g(a)(1),ȱ(c)(2).ȱȱ

TheȱCourtȱdividedȱtheȱplaintiffȱclassȱintoȱtwoȱsubgroupsȱ
basedȱonȱwhetherȱtheȱindividual’sȱcreditȱreportȱ(withȱtheȱmisȬ
leadingȱ alert)ȱ hadȱ beenȱ disseminatedȱ toȱ thirdȱ parties.ȱ
TransUnion,ȱ141ȱS.ȱCt.ȱatȱ2208–13.ȱItȱthenȱexaminedȱwhetherȱ
eachȱsubgroupȱhadȱsufferedȱanȱinjuryȱthatȱboreȱaȱcloseȱrelaȬ
tionshipȱ toȱ aȱ traditionallyȱ recognizedȱ harm.ȱ Id.ȱ TheȱCourtȱ
heldȱthatȱtheȱplaintiffsȱwhoseȱcreditȱreportsȱhadȱbeenȱdissemȬ
inatedȱhadȱstandingȱbecauseȱtheȱharmȱcausedȱbyȱtheȱdissemȬ
inationȱofȱaȱcreditȱreportȱwithȱmisleadingȱinformationȱrelatedȱ
closelyȱtoȱtheȱreputationalȱharmȱassociatedȱwithȱdefamation.ȱ
Id.ȱȱ

Onȱtheȱotherȱhand,ȱtheȱplaintiffsȱwhoseȱcreditȱreportsȱhadȱ
notȱbeenȱdisseminatedȱ lackedȱ standing.ȱ Id.ȱatȱ 2209–13.ȱTheȱ
Courtȱrejectedȱtheseȱplaintiffs’ȱanalogyȱtoȱdefamationȱbecauseȱ
theyȱ couldȱnotȱproveȱdissemination,ȱwhich,ȱ inȱ thisȱ context,ȱ
wasȱessentialȱtoȱliability.ȱId.ȱatȱ2209.ȱWithoutȱanyȱdisclosureȱ
toȱaȱthirdȱparty,ȱtheseȱplaintiffsȱcouldȱnotȱrecoverȱonȱaȱcloseȬ
relationshipȬtoȬdefamationȱtheoryȱbecauseȱtheȱmereȱexistenceȱ
ofȱinaccurateȱinformationȱdidȱnotȱconcretelyȱinjureȱthem.ȱId.ȱȱ

Norȱwasȱtheȱriskȱofȱthatȱinformationȱbeingȱexposedȱinȱtheȱ
futureȱaȱconcreteȱ injury.ȱ Id.ȱatȱ2211.ȱTheȱplaintiffsȱ reliedȱonȱ
Spokeoȱ forȱ theȱpropositionȱ thatȱ aȱmaterialȱ riskȱofȱharmȱ canȱ
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satisfyȱ theȱ concreteȬharmȱ requirement;ȱ theȱCourt,ȱhowever,ȱ
distinguishedȱSpokeoȱonȱtheȱgroundȱthatȱSpokeoȱcitedȱClapper,ȱ
whichȱwasȱaȱsuitȱforȱinjunctiveȱrelief.ȱId.ȱatȱ2210.ȱAndȱ“aȱplainȬ
tiff’sȱ standingȱ toȱ seekȱ injunctiveȱ reliefȱdoesȱnotȱnecessarilyȱ
meanȱ thatȱ theȱ plaintiffȱ hasȱ standingȱ toȱ seekȱ retrospectiveȱ
damages.”ȱId.ȱ

OurȱpreȬTransUnionȱcaseȱlawȱwasȱshapedȱbyȱSpokeo’sȱunȬ
derstandingȱofȱconcreteness.ȱInȱEvansȱv.ȱPortfolioȱRecoveryȱAsȬ
socs.,ȱLLC,ȱ889ȱF.3dȱ337ȱ (7thȱCir.ȱ2018),ȱ forȱ instance,ȱweȱ foȬ
cusedȱonȱtheȱriskȱofȱfinancialȱharmȱposedȱtoȱaȱconsumerȱbyȱanȱ
erroneouslyȱ lowȱcreditȱ score.ȱ Id.ȱatȱ344–46.ȱThere,ȱasȱ inȱ theȱ
presentȱappeals,ȱaȱdebtȱcollectorȱfailedȱtoȱreportȱseveralȱconȬ
sumers’ȱdisputesȱofȱdebtsȱthatȱitȱsoughtȱtoȱcollect.ȱId.ȱatȱ342–
43.ȱTheȱ consumersȱallegedȱ thatȱ thisȱomissionȱviolatedȱ theirȱ
proceduralȱ rightsȱ underȱ 15ȱU.S.C.ȱ §ȱ1692e(8)ȱ andȱ createdȱ aȱ
riskȱofȱrealȱharmȱthatȱwasȱaȱsufficientlyȱconcreteȱinjuryȱunderȱ
Spokeo.ȱId.ȱatȱ344–45.ȱWeȱagreedȱandȱheldȱthatȱtheȱconsumersȱ
hadȱstandingȱbecauseȱtheyȱallegedȱaȱriskȱofȱconcreteȱfinancialȱ
harmȱcausedȱbyȱanȱinaccuratelyȱlowȱcreditȱscore.ȱEvans,ȱ889ȱ
F.3dȱatȱ346.ȱȱ

ȱTransUnionȱaltersȱourȱunderstandingȱofȱSpokeoȱandȱsuperȬ
sedesȱEvansȱtoȱtheȱextentȱEvansȱsaysȱthatȱaȱmereȱriskȱofȱharmȱ
isȱaȱsufficientlyȱconcreteȱinjuryȱtoȱsupportȱaȱsuitȱforȱdamages.ȱ
TransUnionȱmakesȱclearȱ thatȱaȱ riskȱofȱ futureȱharm,ȱwithoutȱ
more,ȱisȱinsufficientlyȱconcreteȱtoȱpermitȱstandingȱtoȱsueȱforȱ
damagesȱinȱfederalȱcourt.ȱSeeȱTransUnion,ȱ141ȱS.ȱCt.ȱatȱ2212–
13;ȱcf.ȱLupiaȱv.ȱMedicredit,ȱInc.,ȱ8ȱF.4thȱ1184,ȱ1193ȱn.3ȱ(10thȱCir.ȱ
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2021);ȱWardȱv.ȱNat’lȱPatientȱAccountȱServs.ȱSols.,ȱ Inc.,ȱ9ȱF.4thȱ
357,ȱ361ȱ(6thȱCir.ȱ2021).2ȱȱ

InȱtheȱwakeȱofȱTransUnion,ȱthen,ȱweȱaskȱwhetherȱtheȱConȬ
sumersȱsufferedȱaȱconcreteȱ injuryȱwhenȱ theȱDebtȱCollectorsȱ
communicatedȱfalseȱinformationȱ(i.e.,ȱreportsȱofȱdebtsȱnotȱbeȬ
ingȱdisputed)ȱaboutȱ themȱ toȱaȱcreditȬreportingȱagency.ȱTheȱ
Consumersȱmaintainȱthatȱtheirȱinjuryȱisȱconcreteȱbecauseȱtheȱ
disseminationȱ ofȱ falseȱ informationȱ toȱ aȱ creditȱ reportingȱ
agencyȱbearsȱaȱcloseȱrelationshipȱtoȱreputationalȱharmsȱlongȱ
recognizedȱinȱAmericanȱcourtsȱandȱatȱcommonȱlaw,ȱsuchȱasȱ
defamation.ȱ

TheȱDebtȱCollectorsȱargueȱthatȱtheȱConsumersȱcouldȱnotȱ
haveȱsufferedȱaȱconcreteȱinjuryȱbecauseȱthereȱisȱnoȱevidenceȱ
thatȱTransUnionȱsentȱtheȱConsumers’ȱcreditȱreportsȱtoȱpotenȬ
tialȱcreditors.ȱAccordingȱtoȱtheȱDebtȱCollectors,ȱthisȱmeansȱtheȱ
Consumersȱareȱinȱtheȱsameȱpositionȱasȱtheȱlosingȱsubclassȱinȱ
TransUnion.ȱSeeȱTransUnion,ȱ141ȱS.ȱCt.ȱatȱ2209.ȱButȱtheȱarguȬ
mentȱisȱaȱredȱherring.ȱIfȱtheȱConsumers’ȱharmȱisȱanalogousȱtoȱ
defamation,ȱthenȱtheyȱmustȱdemonstrateȱthatȱtheȱDebtȱCollecȬ
torsȱ disseminatedȱ falseȱ informationȱ aboutȱ themȱ toȱ aȱ thirdȱ
party.ȱTheȱConsumersȱdoȱnotȱhaveȱtoȱmakeȱaȱfurtherȱshowingȱ
thatȱtheȱthirdȱpartyȱalsoȱsharedȱthatȱfalseȱinformation.ȱȱ

TheseȱappealsȱalsoȱdifferȱfromȱTransUnionȱinȱaȱsignificantȱ
regard—differentȱ statutesȱ areȱ implicatedȱ andȱ theȱ subjectsȱ
whomȱ theȱapplicableȱ statutesȱ aimȱ toȱ regulateȱareȱdifferent.ȱ
TransUnionȱ appliedȱ theȱFCRA,ȱwhichȱ seeksȱ toȱ regulateȱ theȱ

ȱ
2ȱNevertheless,ȱtheȱoutcomeȱofȱEvansȱwouldȱbeȱtheȱsameȱunderȱthisȱ

decisionȱforȱtheȱinjuryȱtheȱplaintiffsȱinȱEvansȱsufferedȱisȱindistinguishableȱ
fromȱtheȱinjuryȱtheȱConsumersȱsuffered.ȱ 

ȱ
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proceduresȱ usedȱ byȱ creditȱ reportingȱ agencies.ȱ 15ȱU.S.C.ȱ §ȱ
1681(b).ȱTheȱFDCPA,ȱbyȱcontrast,ȱaimsȱtoȱpreventȱabusesȱcomȬ
mittedȱbyȱdebtȱcollectors.ȱSeeȱid.ȱ§ȱ1692(e).ȱUnderȱtheȱFDCPA,ȱ
aȱconsumerȱmustȱshowȱthatȱaȱdebtȱcollectorȱreportedȱfalseȱinȬ
formation,ȱsuchȱasȱbyȱfailingȱtoȱcommunicateȱtheȱdisputedȱnaȬ
tureȱofȱaȱdebt.ȱTheȱDebtȱCollectors’ȱcomparisonȱbetweenȱtheȱ
ConsumersȱhereȱandȱtheȱlosingȱsubclassȱinȱTransUnionȱwouldȱ
haveȱ usȱ holdȱ thatȱ theȱConsumersȱmustȱ showȱ fourthȬpartyȱ
publication,ȱwhichȱTransUnionȱdoesȱnotȱrequire.ȱ

Instead,ȱTransUnionȱrequiresȱusȱtoȱaskȱwhetherȱtheȱinjuryȱ
protectedȱbyȱ§ȱ1692e(8)ȱbearsȱaȱcloseȱrelationshipȱ toȱaȱharmȱ
traditionallyȱ recognizedȱ inȱAmericanȱhistoryȱorȱatȱcommonȱ
law.ȱSeeȱTransUnion,ȱ141ȱS.ȱCt.ȱatȱ2208–09.ȱTheȱstatutoryȱvioȬ
lationȱinȱtheseȱcasesȱisȱclear—theȱDebtȱCollectorsȱfailedȱtoȱreȬ
portȱaȱdisputeȱthatȱtheyȱshouldȱhaveȱknownȱabout.ȱAndȱConȬ
gressȱ specificallyȱ authorizedȱ theȱConsumers’ȱ claimsȱ forȱ reȬ
dress.ȱ15ȱU.S.C.ȱ§ȱ1692e(8).ȱCongressȱcreatedȱthatȱclaim,ȱalongȱ
withȱotherȱenumeratedȱclaims,ȱtoȱcounterȱabusiveȱdebtȬcollecȬ
tionȱpracticesȱandȱ toȱensureȱ thatȱupstandingȱdebtȱcollectorsȱ
areȱnotȱatȱaȱcompetitiveȱdisadvantage.ȱId.ȱ§ȱ1692(e).ȱButȱasȱweȱ
notedȱearlier,ȱaȱstatutoryȱviolationȱaloneȱdoesȱnotȱmakeȱanȱinȬ
juryȱconcrete.ȱSo,ȱweȱmustȱlookȱforȱaȱcommonȱlawȱanalogueȱ
toȱensureȱaȱconcreteȱharm.ȱSeeȱTransUnion,ȱ141ȱS.ȱCt.ȱatȱ2204–
05.ȱ

WeȱbelieveȱtheȱharmȱCongressȱsoughtȱtoȱremedyȱthroughȱ
§ȱ1692e(8)ȱ isȱ analogousȱ toȱ theȱharmȱ causedȱbyȱdefamation,ȱ
whichȱhasȱlongȱcommonȱlawȱroots.ȱFollowingȱtheȱCourt’sȱexȬ
ampleȱinȱTransUnion,ȱweȱconsiderȱtheȱreputationalȱharmȱthatȱ
occursȱwhenȱoneȱpublishesȱaȱfalseȱandȱdefamatoryȱcommuniȬ
cationȱaboutȱanother.ȱSeeȱTransUnion,ȱ141ȱS.ȱCt.ȱatȱ2209–10;ȱ
Rest.ȱ(Second)ȱofȱTortsȱ§ȱ558.ȱȱ
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InȱassessingȱtheȱConsumers’ȱinjury,ȱweȱfocusȱonȱtheȱquesȬ
tionȱofȱpublicationȱbecauseȱanȱunpublishedȱstatement,ȱevenȱifȱ
falseȱandȱdefamatory,ȱisȱnotȱinjurious.ȱTransUnion,ȱ141ȱS.ȱCt.ȱ
atȱ 2209–10.ȱ Specifically,ȱweȱ pauseȱ toȱ considerȱwhetherȱ theȱ
Debtȱ Collectors’ȱ communicationsȱ toȱ TransUnionȱ countȱ asȱ
publicationȱinȱlightȱofȱsomeȱdictaȱinȱTransUnion.ȱInȱfootnoteȱ
six,ȱ theȱCourtȱ acknowledgedȱ thatȱ theȱ subclassȱ ofȱplaintiffsȱ
whoseȱcreditȱreportsȱwereȱnotȱdisseminatedȱraisedȱaȱforfeitedȱ
argumentȱ thatȱ TransUnionȱ hadȱ “published”ȱ theirȱ personalȱ
andȱ financialȱ informationȱ toȱ itsȱ ownȱ employeesȱ andȱ toȱ itsȱ
printingȱ vendors.ȱ Id.ȱ atȱ 2210ȱ n.6.ȱ TheȱCourtȱ observedȱ thatȱ
Americanȱcourtsȱhadȱnotȱ“necessarilyȱrecognizedȱdisclosuresȱ
toȱprintingȱvendorsȱasȱactionableȱpublications”ȱandȱ impliedȱ
that,ȱunderȱsuchȱcircumstances,ȱaȱplaintiffȱwouldȱneedȱtoȱpreȬ
sentȱevidenceȱthatȱtheȱdefendantȱhadȱ“broughtȱanȱideaȱtoȱtheȱ
perceptionȱofȱanother.”ȱId.ȱȱ

Theȱ Consumersȱ haveȱ shownȱ publicationȱ hereȱ throughȱ
theirȱ evidenceȱ ofȱ thirdȬpartyȱdissemination.ȱ Inȱ thisȱ regard,ȱ
theyȱ resembleȱ theȱ prevailingȱ subclassȱ inȱ TransUnion,ȱwhoȱ
demonstratedȱ thatȱmisleadingȱ informationȱ aboutȱ themȱhadȱ
beenȱ“disseminatedȱtoȱthirdȱparties”ȱandȱsoȱ“sufferedȱaȱconȬ
creteȱinjuryȱinȱfactȱunderȱArticleȱIII.”ȱId.ȱatȱ2209.ȱTheȱCourtȱinȱ
TransUnionȱdidȱnotȱrequireȱthoseȱplaintiffsȱtoȱcomeȱforwardȱ
withȱadditionalȱevidenceȱofȱpublicationȱbecauseȱdisseminaȬ
tionȱwasȱclear.ȱSeeȱ id.ȱatȱ2209.ȱHereȱ tooȱ theȱDebtȱCollectorsȱ
disseminatedȱfalseȱreportsȱaboutȱtheȱConsumersȱtoȱTransUnȬ
ion.ȱToȱrequireȱmoreȱofȱtheȱConsumersȱwouldȱpermitȱtheȱdictaȱ
inȱfootnoteȱsixȱtoȱerodeȱTransUnion’sȱholdingȱthatȱevidenceȱofȱ
disseminationȱtoȱaȱthirdȱpartyȱ isȱsufficientȱtoȱshowȱpublicaȬ
tion.ȱȱ
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BecauseȱtheȱConsumersȱdemonstratedȱthirdȬpartyȱdissemȬ
ination,ȱtheirȱappealsȱdoȱnotȱ implicateȱtheȱCourt’sȱreferenceȱ
toȱaȱgeneralȱrequirementȱthatȱdefamatoryȱcontentȱisȱread,ȱnotȱ
merelyȱprocessed.ȱSeeȱid.ȱ2210ȱn.6.ȱInȱfootnoteȱsix,ȱtheȱCourtȱ
pointedȱtoȱaȱlineȱofȱcasesȱthatȱdealtȱwithȱliabilityȱforȱdictatingȱ
defamatoryȱmatterȱtoȱaȱstenographer.ȱId.ȱ(citingȱOstroweȱv.ȱLee,ȱ
175ȱN.E.ȱ505ȱ (N.Y.ȱ1931)).ȱTheseȱcasesȱwereȱconcernedȱwithȱ
whetherȱtheȱstenographerȱwasȱsimplyȱmechanicallyȱtransmitȬ
tingȱ theȱwordsȱorȱwhetherȱsheȱperceivedȱorȱunderstoodȱ theȱ
defamatoryȱ significanceȱ ofȱwhatȱwasȱdictated.ȱSeeȱOstrowe,ȱ
175ȱN.E.ȱatȱ505ȱ(publicationȱoccursȱwhenȱdefamatoryȱcontentȱ
isȱ“readȱandȱunderstood”).ȱReadingȱwasȱaȱproxyȱforȱunderȬ
standingȱ ratherȱ thanȱ justȱmechanicallyȱ transmittingȱ inforȬ
mation,ȱbutȱwasȱnotȱalwaysȱ required.ȱSeeȱRest.ȱ (Second)ȱofȱ
Tortsȱ§ȱ577ȱcmt.ȱh;ȱseeȱalsoȱRickbeilȱv.ȱGraftonȱDeaconessȱHosp.,ȱ
23ȱN.W.2dȱ247,ȱ252–56ȱ(N.D.ȱ1946)ȱ(collectingȱcases).ȱTheȱesȬ
sentialȱpoint,ȱ oneȱ thatȱhasȱ alwaysȱbeenȱnecessaryȱ toȱproveȱ
publication,ȱisȱthis:ȱtheȱthirdȱpartyȱmustȱunderstandȱtheȱdeȬ
famatoryȱnatureȱofȱtheȱcommunication.ȱSeeȱRest.ȱ(Second)ȱofȱ
Tortsȱ§ȱ577ȱcmt.ȱc.ȱȱ

Toȱdetermineȱwhetherȱthereȱhasȱbeenȱaȱpublicationȱhere,ȱ
then,ȱweȱaskȱwhetherȱTransUnionȱunderstoodȱtheȱdefamatoryȱ
significanceȱofȱtheȱDebtȱCollectors’ȱreports.ȱWeȱbelieveȱthatȱitȱ
did.ȱTransUnionȱincludedȱtheȱdebtsȱinȱtheȱConsumers’ȱcreditȱ
reports;ȱTransUnionȱwouldȱhaveȱ includedȱ theȱdisputesȱ tooȱ
hadȱtheȱDebtȱCollectorsȱcommunicatedȱthem.ȱAndȱtheȱConȬ
sumersȱsubmittedȱevidenceȱthatȱTransUnion’sȱassessmentȱofȱ
theirȱcreditworthinessȱtookȱintoȱaccountȱwhetherȱaȱdebtȱwasȱ
disputedȱorȱnot.ȱThatȱisȱenoughȱtoȱshowȱthatȱTransUnionȱunȬ
derstoodȱtheȱsignificanceȱofȱtheȱreports.ȱ
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TheȱConsumersȱsufferedȱanȱintangible,ȱreputationalȱinjuryȱ
thatȱisȱsufficientlyȱconcreteȱforȱpurposesȱofȱArticleȱIIIȱstandȬ
ing.ȱSpecifically,ȱtheyȱhaveȱshownȱthatȱtheirȱinjuryȱisȱrelatedȱ
closelyȱtoȱtheȱharmȱcausedȱbyȱdefamation.ȱReputationalȱharmȱ
ofȱthisȱsortȱisȱaȱrealȬworldȱinjury;ȱbeingȱportrayedȱasȱaȱdeadȬ
beatȱ whoȱ doesȱ notȱ payȱ herȱ debtsȱ hasȱ realȬworldȱ conseȬ
quences.ȱ

B.ȱTheȱBonaȱFideȱErrorȱDefenseȱ

Weȱproceedȱtoȱtheȱmerits,ȱandȱspecificallyȱtheȱconclusionsȱ
ofȱbothȱdistrictȱcourtsȱapplyingȱ theȱbonaȱ fideȱerrorȱdefense.ȱ
TheȱdistrictȱjudgeȱinȱEwing’sȱcaseȱconcludedȱthat,ȱregardlessȱ
ofȱwhetherȱMEDȬ1’sȱactionsȱviolatedȱtheȱFDCPA,ȱitsȱmistakeȱ
wasȱ aȱbonaȱ fideȱ errorȱ thatȱ shieldedȱ itȱ fromȱ liability.ȱSeeȱ15ȱ
U.S.C.ȱ §ȱ1692k(c).ȱ Theȱ judgeȱ inȱWebster’sȱ caseȱ determinedȱ
thatȱReceivables’sȱ actionsȱviolatedȱ theȱFDCPAȱbutȱ excusedȱ
thatȱviolationȱasȱaȱbonaȱfideȱerror.ȱSeeȱid.ȱWeȱreviewȱthoseȱdeȬ
cisionsȱ deȱ novoȱ withȱ allȱ factsȱ andȱ reasonableȱ inferencesȱ
drawnȱ inȱ favorȱofȱ theȱnonȬprevailingȱparties,ȱhereȱ theȱConȬ
sumers.ȱHessȱv.ȱBd.ȱofȱTrs.ȱofȱS.ȱIll.ȱUniv.,ȱ839ȱF.3dȱ668,ȱ673ȱ(7thȱ
Cir.ȱ2016)ȱ(citingȱFed.ȱR.ȱCiv.ȱP.ȱ56(a)).ȱ

UnderȱtheȱbonaȬfideȬerrorȱdefense,ȱaȱdebtȱcollectorȱisȱnotȱ
liableȱforȱviolatingȱtheȱFDCPAȱifȱitȱshowsȱbyȱaȱpreponderanceȱ
ofȱtheȱevidenceȱthatȱ(1)ȱtheȱviolationȱwasȱnotȱintentional,ȱ(2)ȱ
theȱviolationȱresultedȱfromȱaȱbonaȱfideȱerror,ȱandȱ(3)ȱitȱmainȬ
tainedȱ proceduresȱ reasonablyȱ adaptedȱ toȱ avoidȱ theȱ error.ȱ
Abdollahzadehȱv.ȱMandarichȱL.ȱGrp.,ȱLLP,ȱ922ȱF.3dȱ810,ȱ815ȱ(7thȱ
Cir.ȱ2019)ȱ(citingȱKortȱv.ȱDiversifiedȱCollectionȱServs.,ȱInc.,ȱ394ȱ
F.3dȱ530,ȱ537ȱ(7thȱCir.ȱ2005)).ȱ

TheȱConsumersȱessentiallyȱargueȱthatȱtheȱDebtȱCollectorsȱ
failedȱ toȱ satisfyȱ theȱ thirdȱ element—thatȱ theyȱ maintainedȱ
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reasonableȱproceduresȱtoȱavoidȱtheȱerror.3ȱTheȱSupremeȱCourtȱ
hasȱdefinedȱ“reasonablyȱadapted”ȱproceduresȱ“toȱavoidȱanyȱ
suchȱerror”ȱ toȱmeanȱ“mechanicalȱorȱotherȱsuchȱ ‘regularȱorȬ
derly’ȱ stepsȱ toȱavoidȱmistakes.”ȱ Jermanȱv.ȱCarlisle,ȱMcNellie,ȱ
Rini,ȱKramerȱ&ȱUlrichȱLPA,ȱ559ȱU.S.ȱ573,ȱ587ȱ(2010).ȱSuchȱstepsȱ
doȱnotȱrequireȱ thatȱaȱdebtȱcollectorȱ takeȱ“everyȱconceivableȱ
precautionȱ toȱavoidȱerrors,”ȱonlyȱreasonableȱones. Kort,ȱ394ȱ
F.3dȱatȱ539.ȱThisȱinquiryȱisȱfactȱintensiveȱandȱ“susceptibleȱofȱ
fewȱbroad,ȱgenerallyȱapplicableȱrulesȱofȱlaw.”ȱAbdollahzadeh,ȱ
922ȱF.3dȱatȱ817.ȱCompareȱ id.ȱatȱ817–18ȱ (debtȱ collector’sȱ“unȬ
questionablyȱ simple”ȱ proceduresȱ reasonablyȱ adaptedȱ toȱ
avoidȱ theȱ errorȱofȱ attemptingȱ toȱ collectȱ timeȬbarredȱdebts),ȱ
withȱLeebȱv.ȱNationwideȱCreditȱCorp.,ȱ806ȱF.3dȱ895,ȱ900ȱ(7thȱCir.ȱ
2015)ȱ(debtȱcollector’sȱ“thinlyȱspecifiedȱ‘policy,’”ȱnotȱreasonȬ
ablyȱadaptedȱtoȱavoidȱsendingȱimproperȱcollectionȱletters).ȱȱ

Juxtaposingȱtheȱfactsȱofȱtheseȱtwoȱappealsȱilluminatesȱtheȱ
meaningȱ ofȱ “reasonablyȱ adapted”ȱ procedures.ȱ Inȱ Ewing’sȱ
case,ȱMEDȬ1ȇsȱ receptionistȱ accidentallyȱ forwardedȱ Ewing’sȱ
faxedȱdisputeȱletterȱtoȱtheȱwrongȱdepartment.ȱGivenȱtheȱstepsȱ
thatȱMEDȬ1ȱhadȱinȱplaceȱtoȱpreventȱthisȱsortȱofȱmistake,ȱtheȱ
judgeȱwasȱ correctȱ toȱ concludeȱ thatȱMEDȬ1ȱ hadȱ reasonablyȱ
adaptedȱprocedures.ȱTheȱjudgeȱlookedȱtoȱMEDȬ1’sȱtwoȱwritȬ
tenȱpoliciesȱ thatȱexplained,ȱstepȬbyȬstep,ȱhowȱaȱ receptionistȱ
shouldȱ properlyȱ directȱ legalȱ faxes.ȱ Andȱ theȱ judgeȱ

ȱ
3ȱWebsterȱaloneȱarguesȱthatȱtheȱ judgeȱerredȱwithȱregardȱtoȱtheȱfirstȱ

elementȱwhenȱ sheȱ concludedȱ thatȱReceivables’sȱviolationȱwasȱunintenȬ
tional.ȱInȱherȱview,ȱReceivables’sȱdecisionȱtoȱstopȱmonitoringȱitsȱfaxȱinboxȱ
wasȱintentional.ȱButȱReceivablesȱneededȱtoȱshowȱonlyȱthatȱitsȱFDCPAȱvioȬ
lationȱwasȱunintentional,ȱnotȱthatȱitsȱactionsȱwereȱunintentional.ȱAbdollahȬ
zadeh,ȱ922ȱF.3dȱatȱ815.ȱTheȱjudgeȱthusȱrightlyȱconcludedȱthatȱReceivablesȱ
metȱtheȱfirstȱelement.ȱ
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appropriatelyȱfoundȱthatȱtheseȱwereȱtheȱkindȱofȱ“mechanicalȱ
[]ȱsteps”ȱthatȱtheȱdefenseȱrequires.ȱThoughȱaȱmistakeȱstillȱocȬ
curred,ȱ anȱ errantȱmisdirectedȱ faxȱ isȱ justȱ theȱkindȱofȱ “occaȬ
sionalȱunintentionalȱmisstep”ȱtoȱwhichȱtheȱbonaȱfideȱerrorȱdeȬ
fenseȱ applies.ȱAbdollahzadeh,ȱ 922ȱF.3dȱ atȱ 817.ȱEwingȱ arguesȱ
thatȱMEDȬ1ȱneededȱtoȱhaveȱaȱpolicyȱrequiringȱdepartmentsȱtoȱ
identifyȱandȱforwardȱmisdirectedȱfaxes.ȱTheȱabsenceȱofȱsuchȱ
aȱpolicy,ȱhowever,ȱdoesȱnotȱmeanȱthatȱMEDȬ1ȱfailedȱtoȱmainȬ
tainȱreasonablyȱadaptedȱprocedures.ȱIfȱMEDȬ1’sȱstepȬbyȬstepȱ
faxȱproceduresȱhadȱbeenȱ followed,ȱ thenȱ theȱerrorȱ thatȱgaveȱ
riseȱtoȱthisȱcaseȱwouldȱhaveȱbeenȱavoided.ȱWeȱseeȱnoȱreasonȱ
toȱdisturbȱtheȱdistrictȱcourtȇsȱconclusionȱthatȱthoseȱproceduresȱ
wereȱreasonablyȱadaptedȱtoȱpreventȱit.ȱȱ

InȱWebster’sȱcase,ȱhowever,ȱweȱdisagreeȱwithȱtheȱjudgeȇsȱ
findingȱthatȱReceivablesȱhadȱreasonableȱproceduresȱinȱplaceȱ
toȱpreventȱitsȱerror.ȱEvenȱthoughȱitsȱfaxȱnumberȱwasȱstillȱlistedȱ
byȱaȱnationalȱregistry,ȱReceivablesȱdecidedȱtoȱstopȱcheckingȱ
itsȱ electronicȱ faxȱ inbox,ȱ withoutȱ anyȱ announcement.ȱ Andȱ
whenȱWebsterȱfaxedȱherȱdisputeȱletter,ȱsheȱreceivedȱanȱelecȬ
tronicȱconfirmationȱthatȱherȱletterȱhadȱbeenȱreceived.ȱItȱwasȱ
notȱreasonableȱforȱReceivablesȱtoȱstopȱmonitoringȱitsȱfaxȱinboxȱ
whileȱallowingȱtheȱsystemȱtoȱcontinueȱsendingȱconfirmationsȱ
thatȱ faxesȱhadȱbeenȱreceived.ȱUnwittingȱconsumersȱsuchȱasȱ
Websterȱhadȱnoȱreasonȱtoȱknowȱbetter.ȱȱ

Theȱjudge,ȱhowever,ȱglossedȱoverȱthatȱspecificȱissue.ȱTheȱ
judgeȱaskedȱbroadlyȱ“whetherȱ[Receivables]ȱha[d]ȱproceduresȱ
inȱplaceȱ toȱavoidȱ incorrectlyȱ reportingȱdebtsȱ thatȱwereȱdisȬ
puted.”ȱ Notingȱ Receivablesȇsȱ generalȱ policiesȱ thatȱ “desigȬ
nat[ed]ȱhowȱtoȱhandleȱdisputedȱdebts”ȱandȱitsȱpracticeȱofȱ“upȬ
datingȱitsȱemployeesȱannuallyȱonȱprocedure,”ȱtheȱjudgeȱconȬ
cludedȱ thatȱ Receivablesȱ hadȱ implementedȱ proceduresȱ thatȱ
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wereȱsufficientlyȱadaptedȱtoȱavoidȱtheȱpossibilityȱofȱfaxedȱdisȬ
putesȱgoingȱunreported.ȱButȱtheseȱproceduresȱdoȱnotȱaccountȱ
forȱtheȱlikelyȱprospectȱthatȱdebtorsȱwouldȱcontinueȱfaxingȱdisȬ
putesȱ(atȱleastȱuntilȱtheyȱhadȱreasonȱtoȱknowȱbetter)ȱthatȱReȬ
ceivablesȱwouldȱnotȱreport.ȱReceivablesȱneededȱtoȱhaveȱproȬ
ceduresȱtoȱaddressȱtheȱactualȱerrorȱthatȱoccurred.ȱSeeȱKort,ȱ394ȱ
F.3dȱatȱ537–38ȱ(theȱbonaȱfideȱerrorȱwasȱnarrowerȱthan,ȱandȱledȱ
to,ȱtheȱFDCPAȱviolation).ȱLikeȱtheȱdebtȱcollectorȱinȱLeebȱwhoseȱ
“thinlyȱspecifiedȱ‘policy’”ȱwasȱinadequateȱbecauseȱitȱdidȱnotȱ
addressȱtheȱerrorȱthatȱoccurred,ȱseeȱLeeb,ȱ806ȱF.3dȱatȱ900,ȱReȬ
ceivables’sȱunspecifiedȱFDCPAȱ trainingȱ forȱ employeesȱ andȱ
generalȱpolicyȱofȱreportingȱdisputesȱdoesȱnotȱsuffice.ȱForȱreȬ
gardlessȱofȱtheseȱimpreciseȱpolicies,ȱReceivablesȱhadȱnoȱreaȬ
sonableȱprocedureȱinȱplaceȱtoȱensureȱthatȱfaxedȱdisputesȱwereȱ
reported.ȱNorȱdidȱReceivablesȱimplementȱanyȱreasonableȱproȬ
cedureȱ toȱensureȱ thatȱ itȱwouldȱnoȱ longerȱ receiveȱ faxedȱdisȬ
putesȱinȱtheȱfirstȱplace.ȱ

UnlikeȱMEDȬ1’sȱoneȬtimeȱmisstepȱinȱEwing,ȱReceivables’sȱ
lackȱofȱproceduresȱinvitedȱtheȱerrorȱthatȱoccurredȱinȱthisȱcase.ȱ
Untilȱdebtorsȱandȱ theirȱattorneysȱknewȱ thatȱReceivablesȱnoȱ
longerȱacceptedȱdisputesȱbyȱ fax,ȱ itȱwasȱentirelyȱ foreseeableȱ
thatȱReceivablesȱwouldȱcontinueȱreceivingȱfaxedȱdisputes.ȱReȬ
ceivablesȱusedȱnoȱproceduresȱtoȱavoidȱtheȱerrorȱthatȱoccurred,ȱ
letȱaloneȱreasonableȱones,ȱandȱsoȱisȱnotȱshelteredȱbyȱtheȱbonaȱ
fideȱerrorȱdefense.ȱ

III.ȱConclusionȱ

Forȱ theȱ foregoingȱ reasons,ȱ inȱEwingȱ v.ȱMEDȬ1,ȱLLC,ȱweȱ
AFFIRM,ȱ andȱ inȱWebsterȱ v.ȱ Receivables,ȱ LLC,ȱweȱ REVERSEȱ
ANDȱREMAND.ȱ


